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m THE 


United States Court of Appeals 

for the District of Columbia 


No. 9227 


RITA CRUZ NIEVES, Appellant 
v. 

UNITED STATES OF AMERICA, Appellee 


APPELLANTS BRIEF. 


Jurisdiction 

The jurisdiction of the District Court was invoked under 
the provisions of Section 19, World War Veterans’ Act, 
1924, as amended (38 U. S. C. 445), authorizing suits when 
insurance is denied by the Administrator of Veterans’ Af¬ 
fairs. The jurisdiction of this Court is invoked under Title 
17, paragraph 101 of the District of Columbia Code (1940 
Ed.) to review the action of the District Court in this pro¬ 
ceeding. 


Statement of the Case 

This appeal involves the question of whether Gregorio 
Cruz Collazo, hereinafter referred to as the insured, who 
was in the military service of the United States until April 
12, 1917 and mentally incompetent (Appellant’s App. 5) 
and had no opportunity to apply for War Risk Term Insur¬ 
ance and became totally and permanently disabled on Feb¬ 
ruary 12, 1917 (Appellant’s App. 10) is entitled to recover 



under the provisions of Section 401 of the War Risk In¬ 
surance Act, as amended December 24, 1919 (42 Stat. 147). 
This Act provides that any person in the active military ser¬ 
vice after April 0, 1917, who “has become” totally and 
permanently disabled while in the service without having 
applied for insurance shall be deemed to have been granted 
insurance. 

Paragraph 3 of the complaint (Appellant’s App. 1) al¬ 
leged that the insured entered the military service of the 
United States February 20, 1915 and was honorably dis¬ 
charged therefrom April 12, 1917, at which time he was 
totally and permanently disabled. The answer (Appel¬ 
lant’s App. 2) admitted these allegations. The Court below 
held (Appellant's App. 10) the insured became totally and 
permanently disabled on February 12, 1917, but further 
held that under Section 401 it was incumbent upon plaintiff 
to prove that the insured’s total and permanent disability 
occurred “on or after April 6,1917” in order for plaintiff to 
recover. 


Statutes Involved 

The War Risk Insurance Act of October 6,1917 provided, 
on the subject of Insurance: 

Sec. 400. That in order to give to every commission¬ 
ed officer and enlisted man and to every member of the 
Army Nurse Corps (female) and of the Navy Nurse 
Corps (female) when employed in active service under 
the War Department or Navy Department greater pro¬ 
tection for themselves and their dependents than is pro¬ 
vided in Article III, the United States, upon applica¬ 
tion to the bureau and without medical examination, 
shall grant insurance against the death or total perma¬ 
nent disability of any such person in any multiple of 
$500, and not less than $1,000 or more than $10,000, 
upon the payment of the premiums as hereinafter pro¬ 
vided. 

Sec. 401. That such insurance must be applied for 
within one hundred and twenty days after enlistment or 
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after entrance into or employment in tlie active service 

and before discharge or resignation, except that those 

persons who are in the active war service at the time of 

the publication of the terms and conditions of such 

contract of insurance may apply at any time within one 

hundred and twentv daws thereafter and while in such 

« * 

service. Any person in the active service on or after 
the sixth day of April, nineteen hundred and seventeen, 
who, while in such service and before the expiration of 
one hundred and twenty days from and after such publi¬ 
cation, becomes or has become totally and permanently 
disabled or dies, or has died, without having applied 
for insurance, shall be deemed to have applied for and 
to have been granted insurance, payable to such person 
during his life in monthly installments of $25 each. * * # 

The law now for construction in this case is 
Section 401 of said Act which was amended December 
24, 1919 
so as to read: 

* * * Any 'parson in the act ire service on or after the 6th 
day of April, 11)17, and before the 11th day of Novem¬ 
ber, 1918, who, while in such service, and before the ex¬ 
piration of one hundred and twenty days after October 
15,1917, or one hundred and twenty days after entrance 
into or employment in the active service, becomes or has 
become totally and permanently disabled, or dies or 
has died, without having applied for insurance, shall 
be deemed to have applied for and to have been granted 
insurance, payable to such person during his life in 
monthly installments of $25 each; * * * (italics sup¬ 
plied.) 


Summary of Argument 

I. 

The words of the Statute are clear and there is no room 
for construction. 


II. 

This Statute, being remedial in nature, is entitled to a lib¬ 
eral construction in favor of the remedy afforded by the law 
and those entitled to its benefits. 
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ARGUMENT 

L 

The words of the statute are clear and there is no need 
to resort to rules of statutory construction. 

Section 401, as amended, applies to “Any person in the 
active service on or after the 6th day of April, 1917, and 
before the lltli day of November, 1918, who, while in such 
service # * becomes or has become totally and permanently 

disabled,” etc. 

The construction placed upon this statute by the Court 
below would nullify, or unduly limit, the words “or has be¬ 
come.” The purpose of Section 401 was not—as the lower 
Court held—simply to reach those cases of total and perma¬ 
nent disability which arose between April 6, 1917 and the 
later date mentioned therein. The words “Any person in 
the active service on or after the 6th day of April, 1917, 
and before the lltli day of November, 1918, who * * * be¬ 
comes * * * totally and permanently disabled,” appear suf¬ 
ficient to have accomplished that purpose if that were the 
intention of Congress. The phrase “or has become ” was 
clearly intended to accomplish something more; namely, to 
protect those persons who had entered the military service 
prior to April 6,1917 and who, prior to that date, might have 
become totally and permanently disabled from injuries or 
diseases previously incurred, if they were still in active 
service. This language is not susceptible of but one mean¬ 
ing and there is no justification therefore to look elsewhere 
to determine what it means. 

There is, of course, no more persuasive evidence of the 
purpose of a statute than the words by which the legislature 
undertook to give expression to its wishes. Often, as in the 
case here, these words are sufficient in and of themselves to 
determine the purpose of the legislation. In such cases the 


United States Supreme Court lias followed their plain 
meaning. (1) 

In the construction of statutes, the first resort, in all 
cases, is to the natural signification of the words, in the 
order of grammatical arrangement; and, if the words con¬ 
vey a definite meaning which involves no absurdity, then 
that meaning must be accepted, and the courts do not 
have the right to add to it or take from it. Ohio Nat. Bank, 
v. Berlin, 26 App. D. C. 218. 

Where plain words of statute leave no room for con¬ 
struction, the court must follow it. Lenman vs. D. C., 60 
App. D. C. 395, 55 Fed. (2d) 1020. 

The tense used of the word “become” is particularly 
significant here. The natural significance of the words 
“has become” in the order or grammatical arrangement con¬ 
vey a clear, definite meaning. If Congress had intended 
the result given by the narrow construction placed upon 
this statute by the Court below, it would certainly have so 
indicated in plain unequivocal language which could easily 
have been done by adding the words “prior to April 6th, 
1917” after the word “become” in the statute. It did not 
do this and the effect of the narrow construction placed by 
the Court below is to write these words which Congress 
omitted in the statute. If this Court sustains the narrow I 
construction given by the Court below, it will be legislating 
instead of construing the law. 

(D Taft v. Commissioner, 304 U. S. 351, 359, 58 S. Ct. 891, 895, 82 L. Ed. 
1393; Helvering v. City Bank Co., 296 U. S. 85, 89, 56 S. Ct. 70, 72, 80 L. Ed. 
62; Wilbur v. United States, 284 U. S. 231, 237, 52 S. Ct. 113, 114, 76 L. Ed. 
261; Crooks v. Harrelson, 282 U. S. 55. 60, 51 S. Ct. 49, 50, 75 L. Ed. 156; 
United States v. Missouri Pac. R. R., 278 U. S. 269, 278, 49 S. Ct. 133, 136, 73 
L. Ed. 322; Van Camp & Sons v. American Can Co., 278 U. S. 245, 253, 49 S. 

Ct. 112, 113, 73 L. Ed. 311; Caminetti v. United States. 242 U. S. 470, 490, 37 
S. Ct. 192, 196, 61 L. Ed. 442; Pennsylvania R. R. v. International Coal Co., 
230 U. S. 184, 199, 33 S. Ct. 893, 896. 
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The intention of Congress is to be sought for primarily 
in the language used. Colgate Palmolive Publishing Com¬ 
pany vs. D. C., 71 App. D. C. 324,110 Fed. (2d) 264. 

A Court must take a statute to mean what its language 
primarily imports. McGowen vs. U. S., 70 App. D. C. 268, 
105 Fed. (2d) 791. (Cert, den.) 60 S. Ct. 98, 308 U. S. 552, 
84 L. Ed. 464. 

When the words, as here, are clear, there is no room for 
construction. 

In Van Camp & Sons Co. v. American Can Co., 278 U. S. 
245, 253, 49 S. Ct. 112,113, 73 L. Ed. 311, the United States 
Supreme Court said: 

“To search elsewhere for a meaning either beyond 
or short of that which they disclose is to invite the 
danger, in the one case, of converting what w r as meant 
to be open and precise, into a concealed trap for the 
unsuspecting, or, in the other, of relieving from the 
grasp of the statute some whom the Legislature def¬ 
initely meant to include. ’ ’ 

This rule has been applied even where the literal mean¬ 
ing leads to a hard or unexpected result. Crooks v. Harrel- 
son, 2S2 U. S. 55, 60, 51 S. Ct. 49, 75 L. Ed. 156; Armstrong 
Paint &' Varnish Works v. Nu-Enamel Corp., 305 U. S. 315, 
333, 59 S. Ct. 191, 83 L. Ed. 195. Statutes have been an¬ 
nulled by construction only where the effect of giving the 
words their clear meaning would “offend the moral sense 
* m * (involve) injustice, oppression, or absurdity”. United 
States v. Goldenberg, 168 U. S. 95, 103, 18 S. Ct. 3, 4, 42 L. 
Ed. 394; Van Camp & Sons Co. v. 9 American Can Co., 278 
U. S. 246, 253, 254, 49 S. Ct. 112, 73 L. Ed. 311, 60 A. L. R. 
1060. 

It is respectfully submitted that the meaning of the 
language here under consideration is clear, plain and ex¬ 
plicit and speaks for itself. As is stated in 50 Am. Jur., 
205-207: 



“Where the language of a statute is plain and unam¬ 
biguous and conveys a clear and definite meaning, 
there is no occasion for resorting to the rules of statu¬ 
tory interpretation, and the court has no right to look 
for or impose another meaning. In the case of such 
unambiguity, it is the established policy of the courts 
to regard the statute as meaning what it says, and to 
avoid giving it any other construction than that which 
its -words demand. The plain and obvious meaning of 
the language used is not only the safest guide to fol¬ 
low in construing it, but it has been presumed conclu- i 
sively that the clear and explicit terms of a statute 
expresses the legislative intention, so that such plain j 
and obvious provisions must control. A plain and un- i 
ambiguous statute is to be applied, and not interpreted, 
since such a statute speaks for itself * * *” 

Clearly, therefore, there is no need for resorting to the i 
rules of statutory interpretation here, and the narrow con¬ 
struction erroneously placed by the Court below upon this 
statute should not be followed by this Court, and the deci- j 
sion of the Court below should be reversed. 


This statute, being remedial in nature, is entitled to a 
liberal construction in favor of the remedy afforded by 
the law and those entitled to its benefits. 

Should the Court, contrary to Appellant’s belief, feel that J 
the statute is at all ambiguous, then it is respectfully sub¬ 
mitted that as it is remedial in nature a liberal construe -1 
tion should be given it in favor of the remedy afforded by 
law and those entitled to its benefits. As stated in 50 Am. 
Jur., 415-416: 

“It is a general rule of law that statutes which are 
remedial in nature are entitled to a liberal construction, 
in favor of the remedy provided by law, or in favor of 
those entitled to the benefits of the statute.” 
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The purpose of enacting Section 401 of the War Risk 
Insurance Act was obviously to accord liberal treatment to 
those members of the military or naval service who “had 
become ” totally and permanently disabled without having 
had an opportunity to apply for insurance. The construc¬ 
tion as placed by the lower Court upon this statute is too 
narrow. Such narrow construction deprives this insured 
of a right which Congress clearly intended to confer, and 
would defeat the generous purpose and policy of Congress 
behind the enactment. 

The Courts have consistently applied liberal rules of con¬ 
struction when considering statutes relating to insurance 
granted by the Government to members of the armed forces. 
Cf. United States vs. Arzner, 2S7 U. S. 470, 77 L. Ed. 43G, 
and Westling vs. United States, 64 Fed. (2d) 464. 

In White vs. U. S., 46 S. Ct. 274, in considering insurance 
given by the government the Court said: 

“The insurance was a contract, to be sure, for which 
a premium was paid, but it was not one entered into by 
the United States for gain. All soldiers were given 
a right to it and the relation of the Government to 
them if not paternal teas at least avuncular. It was a 
relation of benevolence established by the Government 
at considerable cost to itself for the soldier’s good.” 

In United States v. Jackson, 302 U. S. 638, 632; 58 S. Ct. 
390, 392 (in which appellant’s counsel here appeared for 
Jackson), in holding that the provision of Section 401 as 
to automatic insurance was not repealed by the Economy 
Act of March 20, 1933—the Court said: 

“It is to be remembered that automatic insurance 
applied to that particular group of American soldiers 
who either were killed, died, or became wholly or per¬ 
manently incapacitated before they had a reasonable 
opportunity to obtain insurance of any kind.” 

That case did not require a construction of the phrase 
“or has become” in the provision of Section 401 here in 
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question, since tlie claim for automatic insurance there in¬ 
volved was based upon the death of the veteran subsequent 
to April 6, 1917; and no reference was made in said opin¬ 
ion to that phrase. However, that decision was one in 
which the Supreme Court placed a liberal interpretation 
upon the law. 

In United States v. Patryas, 303 U. S. 341; 58 S. Ct. 551, 
(in which appellant’s counsel here also appeared for 
Patryas), the Court, after quoting the provisions of Section 
400 with respect to the purpose and scope of the general 
insurance granted, said: 

“The War Risk Insurance Act must be considered 
in the light of its passage during war, while men and j 
women were being called into war service. This re¬ 
quires recognition of its generous and liberal purpose 
to provide ‘Greater protection for [soldiers, sailors 
and nurses] and their dependents.’ Its passage indi- 1 
cated Congress conclusively presumed that every per¬ 
son, who had successfully undergone mental and physi- j 
cal examination for war service, was—when inducted | 
into such service—insurable against death and total 
permanent disability. The act commanded that insur¬ 
ance against death and total permanent disability be i 
granted, without medical examination, to every appli¬ 
cant who had previously been examined and accepted 
for war service. Congress manifestly intended by | 
these sweeping provisions that policies should be grant- | 
ed without regard to the health of applicants and 
should be enforceable obligations against the govern¬ 
ment. Any other construction of this broad, war-time ' 
legislative grant to soldiers, sailors and nurses would 
take away the benefits Congress intended them to re¬ 
ceive. The provisions of the War Risk Insurance Act \ 
are sufficiently comprehensive and inclusive to author¬ 
ize its administrators to grant insurance covering past 
or future total permanent disability, if such action is \ 
found necessary to carry out its far reaching national 
plan and purposes.” (Italics supplied.) 

The opinion of the U. S. Supreme Court in the Patryas j 
case dealt with the contention of the Government that the 
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policy of converted insurance granted Patryas could be 
contested long after its issue, despite the provision as to 
incontestability in Section 307 of the World War Veterans 
Act as amended July 3, 1030; and in that connection the 
Court stated: 

“No legal obstacle prevents parties, if they so desire, 
from entering into contracts of insurance to protect 
against loss t/uit may possibly have already occurred. 
Marine Insurance and antedated tire insurance policies 
frequently afford protection against risks winch, un¬ 
known to the parties, have already attached. 

Even with the benefit of scrupulous good faith, it is 
not always easy to determine with complete certainty 
whether or not total permanent disability exists. This 
uncertainty may lead an insurer, after his own investi¬ 
gation, and for adequate compensation, to treat un¬ 
known past and uncertain prospective disability, upon 
the same basis. This case is an illustration * * V’ 

Applying the rule of statutory construction deserved by 
the facts here, if this Court feels the rules of statutory in¬ 
terpretation must be resorted to, then this Court should 
not follow the narrow interpretation given by the Court 
below. 


Conclusion. 

For the reasons stated, this Court is respectfully request¬ 
ed to reverse the action of the Court below and direct the 
entry of judgment in favor of appellant. 


WARREN E. MILLER, 

Counsel for Appellant. 
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APPELLANTS APPENDIX 
Case No. 9227 


2 in THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


RITA CRUZ NIEVES, Daughter of 
Gregorio Cruz Collazo, Hato Rey, 
Puerto Rico, 

Plaintiff, 

v. 

UNITED STATES OF AMERICA, 

Defendant. 


f C. A. No. 15198. 


Complaint for Automatic Insurance Benefits 


1. This suit is instituted under the provision of Section 
19, World War Veterans’ Act, 1924, as amended July 3, 
1930, Title 39, U. S. C. A. Par. 445; and under the provi¬ 
sions of Section 401 of the War Risk Insurance Act of Octo- 

I 

her 6,1917, amended by the Act of December 21,1919. 

2. Plaintiff is the legitimate daughter of Gregorio Cruz 
Collazo. 

3. That Gregorio Cruz Collazo, hereinafter referred to 
as the insured, entered the military service of the United 
States on February 26, 1915 and was honorably discharged 
therefrom April 13,1917 on a Surgeon’s Certificate of Dis¬ 
ability because of psychosis, exhaustive, infective and toxic, 
at which time he was totally and permanently disabled. 

4. The insured did not apply for and was not granted 
Yearly Renewable Term Insurance, but he was in the active 
service on and after the 6th day of April, 1917, and while 
in said service became totally and permanently disabled 
without having applied for insurance. 
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5. That the insured was rated by defendant as incom¬ 
petent and insane from 1917 and was so rated until his 
death, which occurred January 15, 1944. 

6. Claim was made for payment of said insurance bene¬ 
fits on January 2, 1941 and the claim was denied by the 
defendant on, to-wit, May 16, 1941, thus creating a dis¬ 
agreement as contemplated by law. 

WHEREFORE, plaintiff demands judgment against de¬ 
fendant in the amount of $25.00 per month from April 12, 
1917 until the death of Gregorio Cruz Collazo which 
3 occurred on January 15, 1944; and asks that of the 
sum for which judgment is given, that 10% thereof 
shall be deducted therefrom and paid to plaintiff’s attorney, 
as attorney’s fees herein. 

RITA CRUZ NIEVES, 

Daughter of Gregorio Cruz Collazo, 
Plaintiff. 

Warren E. Miller, 

1343 H Street, N. W., 

Washington, D. C., 

Attorney for Plaintiff. 


San Juan, Puerto Rico: 

I do solemnly swear that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof; 
that the matters therein stated as of my personal knowledge 
are true, and those matters stated upon information and 
belief, I believe to be true. 

RITA CRUZ NIEVES, 

Daughter of Gregorio Cruz Collazo, 
Plaintiff. 

Subscribed and sworn to before me this 19th day of No¬ 
vember, 1944. Aff. #2269. 

ALFRED SLONEZ LINACES, 
Notary Public. 
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DEMAND FOR JURY TRIAL. 

To Edward M. Curran, United States Attorney: 

Demand is made for trial by jury. 

' WARREN E. MILLER, 
1343 H. Street, N. W., 
Washington, D. C., 
Attorney for Plaintiff. 


6 Answer to Amended Complaint 

Comes now the defendant, the United States of America, 
by its attorneys, Edward M. Curran, United States Attor¬ 
ney in and for the District of Columbia, and D. Vance 
Swann, Attorney, Department of Justice, and for answer 
to the amended complaint filed herein, says: 

I. 

Defendant admits the allegations contained in the first 
numbered paragraph of the complaint. 

II. 

Defendant is without information or belief as to the al¬ 
legations contained in the second numbered paragraph. 

III. 

Defendant admits the allegations contained in the third 
numbered paragraph of the complaint. 

IV. 

Defendant admits and alleges that the insured, Gregorio 
Cruz Collazo, did not apply for and was not granted yearly 
renewable term insurance; that he was in the military serv¬ 
ice of the defendant on and after April 6, 1917 to and in¬ 
cluding April 12, 1917, but defendant specifically de- 

7 nies that insured became totally permanently dis¬ 
abled at any time during the period from April 6, 


* 
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1917 to April 12, 1917, or at any other time when Section 
401 of the War Risk Insurance Act of October 6, 1917, as 
amended, would apply. 

V. 

Defendant admits and alleges that the insured, Gregorio 

Cruz Collazo, was rated by the defendant as incompetent 

and insane and permanently and totally disabled from and 

» _ 

at all times subsequent to February 13,*1917. 

VI. 

Defendant admits the allegations contained in the sixth 
numbered paragraph of the complaint. 

(s) EDWARD M. CURRAN, 

United States Attorney. 

(s) D. VANCE SWANN, 

Attorney, Department of Justice. 


I certify that a copy of the foregoing answer to the 
amended complaint was mailed to Mr. Warren E. Miller, 
1343 II Street, N. W., Washington, D. C., Attorney for 
Plaintitf, this 26th day of January 1945. 

(s) D. VANCE SWANN, 

Attorney, Department of Justice. 


8 Stipulation of Facts 

♦ 

The following facts are hereby stipulated by the plain¬ 
tiff and the defendant for all purposes of this suit. 

1. That on the 9th day of December, 1940, the District 
Court of the Judicial District of San Juan, Puerto Rico, 
issued Letters of Guardianship in favor of Tomas E. Molina 
as guardian of the incompetent Gregorio Cruz Collazo, in 
conformity with Section 8 of Law No. 26, known as the 
Uniform Law for the Guardianship of Veterans in the 
Island of Puerto Rico, approved April 17, 1936. 
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2. That Gregorio Cruz Collazo entered the military 
service of the United States on February 26,1915, and was 
discharged therefrom on a Surgeon’s Certificate of Dis¬ 
ability due to psychosis, exhaustive, infective and toxic, on 
April 12, 1917. A true copy of said Surgeon’s Certificate 
of Disability upon which the discharge was issued, is hereto 
attached and made a part hereof. 

3. That while in the military service Gregorio Cruz 
Collazo did not apply for and was not granted any policy of 

War Risk Yearly Renewable Term Insurance. 

9 4. That Gregorio Cruz Collazo was rated incom¬ 

petent from February 13, 1917 by a decision of the 
United States Veterans’ Bureau Central Office Board of 
Appeals dated October 13, 1924, in a rating as follows: 
“NP: Permanent total under 4B IV (b) on and after Feb¬ 
ruary 13,1917 (D. S. A. S. April 12,1917). 

Manic depressive psychosis with mental deteriora¬ 
tion. Incompetent from February 13, 1917. Inci¬ 
dent to service. 

The above rating is made subject to the provisions 
of paragraph 7, Section 202, World War Veterans’ 
Act, approved June 7,1924, if found to be applica¬ 
ble. 

Claimant has been confined to an insane asylum since 
discharge from service. 

Approved under Regulations 4A-lc and 65-C. 

Re-examination is not necessary while claimant is 
hospitalized. 

Claimant has a vocational handicap. Training is not 
feasible. Continued hospitalization is indicated.” 

5. That by claim dated January 2, 1941, received in the 
Veterans Administration on the same date, Tomas E. Mo¬ 
lina, guardian of Gregorio Cruz Collazo, filed a “Statement 
of Claim for Insurance—Total Permanent Disability,” Vet¬ 
erans Administration Form 579. 
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6. That on May 16, 1941 the Insurance Claims Council 
of the Veterans Administration rendered a decision on the 
claim aforesaid, a copy whereof is hereunto annexed, mark¬ 
ed ‘ * Exhibit A ’ ’ and made a part hereof. 

7. That on May 16, 1941, a registered letter No. 579674, 
the Director of Insurance of the Veterans Administration 
gave notice to Tomas E. Molina of the denial of his said 
claim, and a copy of the said letter is hereunto annexed, 

marked ‘ ‘ Exhibit B 9 9 and made a part hereof. 

10 8. That this suit was filed April 2, 1942. 

(s) EDWARD M. CURRAN, 

United States Attorney , 
Attorney for Defendant. 

(s) WARREN E. MILLER, 

1343 II Street, N. W., 
Washington, D. C., 

Attorney for Plaintiff. 


13 UNITED STATES OP" AMERICA 

Island of Porto Rico City, Town or Military Post San Juan 

P. R.—ss.: 

I, GREGORIO CRUZ, born in Bauanquitas, Porto Rico, 
the island of Porto Rico, aged 27 years and 2 months, occu¬ 
pation soldier, Do hereby acknowledge to have voluntarily 
reenlisted This 26th day of February 1915, as a soldier in 
the Army of the United States of America, for the period 
of seven years in active service and in the Army Reserves 
for the periods and under the conditions prescribed by law, 
unless sooner discharged by proper authority; and do also 
agree to accept from the United States such bounty, pay, 
rations and clothing as are or may be established by law. 

And I do hereby swear (or affirm) that I will bear true 
faith and allegiance to the United States of America; that 
I will serve them honestly and faithfully against all their 
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enemies whomsoever; and that I will obey the orders of 
the President of the United States, and the orders of the 
officers appointed over me, according to the Rules and Ar¬ 
ticles of War. 

GREGORIO CRUZ. (Seal) 

Subscribed and duly sworn to before me this 26th day of 
February A. D. 1915. B. H. Dutcher, Major, Medical Corps, 
U. S. Army, reviewing officer. 

# # # ft « 

I certify that this soldier, who was accepted for enlist¬ 
ment on the 26th day of February 1915, by Major B. H. 
Dutcher M. C. at Post of San Juan P. R. was minutely in¬ 
spected by me previous to his reenlistment; that he was 
entirely sober when he enlisted that to the best of my judg¬ 
ment and belief he fills all legal requirements; that I have 
enlisted him into the service of the United States under 
this enlistment contract, and, in doing so have strictly ob¬ 
served the regulations, which govern the recruiting service. 

He has brown #3 eyes, L. browm hair, fair complexion, 
and is 5 feet 8 inches high. 

He gave his residence as San Juan, Porto Rico, and the 
name and address of person to be notified in case of emer¬ 
gency as (Brother) Raphael Cruz, San Juan, Porto Rico. 

San Juan, Porto, Rico, 

B. H. DUTCHER, 

Major, Medical Corps, 
Reviewing Officer. 


28 CERTIFICATE OF DISABILITY FOR DISCHARGE 

OF 

Cruz Gregorio 

(Surname) (Christian name) 

Sergeant Co. F 

(Rank) (Organization) 

who was enlisted by Maj. B. H.‘ Dutcher, M. C. at 
San Juan, Porto Rico, on the 26tli day of 
February, 1915, to serve 7' years; he was born 
in Bauanquitas, Porto Rico, and when enlisted was 
27 2 ) 12 years of age, and by occupation a soldier; 
eyes Brown zt 3; hair L. Brown; complexion 

Fair; height 5 feet 8 inches. Recom¬ 
mended for discharge on account of Psychosis, ex¬ 
haustive, infective, and toxic Became unfit for duty 

(State nature of disability) 

from present disease or injury (date) Feb. 12, 1917. 
Disease contracted (date and place) Feb. 17, 1917, San 
Juan, P. R. When disability arose soldier was (state 
duty or service. If absent from company, cause and date) 
Co. duty as Sup. Sgt. Disability was w was 
incurred in line of duty. (Erase words not applicable.) 

(signed) PASCUAL LOPEZ 
Capt. P. R. Rt. 

Commanding Co. “F” 

San Juan, P. R. 

March 10, 1917 

I certify that I have carefully examined the above-named 
soldier and find him incapable of performing the duties of 
a soldier because of (here state nature and anatomical loca¬ 
tion of disease or injury, and how it incapacitates for duty.) 
Psychosis, exhaustive, infective, and toxic, which renders 
him incapable of reasoning correctly. 

Opinion based on history and progress of case, as to cause 
of disability and whether or not incurred in line of duty. 
(If no information as to causes can be obtained, so state 
here.) 

Cause of disability not known. Incurred in the line of duty. 
Length of time case has been under observation One 
(1) month. 

In view of occupation, to what extent is he disabled from 
earning subsistance? Totally. 

(Signed) B. T. WITHRO 

Lieut. Col. Med. Corps. 
U. S. A. 
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29 1st Indorsement 

Ha. POST OF SAN JUAN, San Juan, P. R., Mch. 10th, 1917 

To the Comdg. General, Headquarters Eastern Dept., 

APPROVED. 

(Signed) W. P. BURNHAM 

Colonel P. R. R. of Infantry 
Commanding 

3 Incls. 


2d Indorsement 
WAR DEPARTMENT 
The Adjutant General’s Office 


To be discharged. 


Washington, March 28, 1917 


By order of the Secretary of War: 


(Signed) JAS. C. TRACY 
Adjutant 0eneral 
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Informal Memorandum 


Decision in this case first requires construction of Sec. 
401 of the War Risk Insurance Act of October 6, 1917. It 
is clear that the permanent total disability or death for 
which automatic insurance was provided by Sec. 401 must 
be permanent and total disability or death, occurring while 
the soldier was in active service on April 6, 1917, or there¬ 
after. Any disability which occurred prior to April 6,1917 
would not be disability occurring, “while in such service,” as 
that language is used in Sec. 401. Section 401 of the Act of 
October 6, 1917 was intended to 'be retroactive as well as 
prospective in its operation. The legislative history of the 
statute shows that it -was intended to be retroactive only to 
April 6, 1917, the day the United States declared war 
against Germany. It is incumbent upon plaintiff to show 
that Gregorio Cruz Collazo became permanently and total- 
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ly disabled subsequent to April 6, 1917. She must make 
such proof by a preponderance of the evidence. Defendant 
admits that the veteran was permanently and totally dis¬ 
abled on April 12, 1917 but denies that he became so dis¬ 
abled at any time during the period from April 6, 1917 to 
April 12, 1917, inclusive. 

The remaining inquiry necessary to a decision is whether, 
in the light of the whole case, plaintiff has carried the bur¬ 
den of proving that the veteran’s permanent and 
35 total disability occurred on or after April 6, 1917. 

In addition to the documentary evidence received at 
the trial there was the testimony of but one witness, Walter 
Freeman, a physician who has specialized in neurology and 
psychiatry. The qualifications of the witness as an expert 
were admitted. Plaintiff’s attorney propounded to the wit¬ 
ness a hypothetical question which embodied many of the 
factual matters contained in the documentary evidence. 
The court thinks that the documentary evidence and the 
testimony of the expert make untenable plaintiff’s conten¬ 
tion that Collazo became permanently and totally disabled 
on or after April 6, 1917. The documentary evidence and 
the testimony of the expert are convincing that Collazo be¬ 
came permanently and totally disabled on February 12, 
1917. 

Section 401 as herein construed provides for the pay¬ 
ment of automatic insurance only in the event the condition 
of permanent and total disability or death occurred on 
April 6, 1917 or thereafter and not prior to such date. It 
may be noted that the Veterans’ Administration has con¬ 
sistently so construed Sec. 401. The court now finds, upon 
a full consideration of the evidence, *that Collazo’s condi- 
tion of permanent and total disability did not occur on or 
after April 6, 1917 but prior thereto, on, to wit, February 
12,1917. 


Attorneys for defendant will prepare and submit for 
settlement proposed findings of fact consistent herewith 
and an appropriate form of judgment dismissing the case. 

F. DICKINSON LETTS, 
Justice. 


Findings of Fact and Conclusions of Law 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


RITA CRUZ NIEVES, Daughter of 
Gregorio Cruz Collazo, Hato Rev, 
Puerto Rico, 

Plaintiff, 

v. 

UNITED STATES OF AMERICA, 

Defendant. 


Civil Action 
No. 15198. 


This cause having come on for trial before the court with¬ 
out a jury, trial by jury having been expressly waived by the 
parties in writing; and the court having duly considered the 
pleadings, the stipulations of the parties, the evidence and 
arguments of counsel, and being fully advised in the prem¬ 
ises, hereby makes the following Findings of Fact and Con¬ 
clusions of Law: 




I 


FINDINGS OF FACT. 


i 


That Gregorio Cruz Collazo, deceased, (hereinafter re¬ 
ferred to as the veteran) last enlisted in the military service 
of the United States on February 26, 1915, and was honor- 
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ably discharged therefrom on April 12, 1917; that at no 
time during the said period of service, or at any time sub¬ 
sequent thereto, did the veteran make application to the 
United States for war risk renewable term insurance, or 
United States Government life insurance. 

II. 

That on October 13, 1924, the Central Board of Appeals 
of the United States Veterans Bureau rated the veteran as 
both totally and permanently disabled and incompetent 
from February 13, 1917, as the result of manic depressive 
psychosis with mental deterioration, and that the said rat¬ 
ing was confirmed and continued by the Insurance Claims 
Council of the Veterans Administration in a decision ren¬ 
dered May 16, 1941; 

III. 

That the veteran, in fact, became totally permanently dis¬ 
abled on February 12, 1917, as a result of the aforesaid 
mental disorder, and that he remained so disabled until his 
death on January 15,1944; 

IV. 

That the claim for insurance benefits herein sued upon 
was filed in the Veterans Administration on January 2, 
1941, and denied by the Insurance Claims Council on May 
16, 1941. 

V. 

♦ 

That plaintiff, Rita Cruz Nieves, is ijhe legitimate daugh¬ 
ter and sole heiress of the veteran, Gregorio Cruz Collazo. 

CONCLUSIONS OF LAW. 

Upon the foregoing Findings of Fact the court makes the 
following Conclusions of Law, to-wit: 
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L 

That the court has jurisdiction of the subject matter of 
this litigation and of the parties thereto; 

n. 

That because of the said Gregorio Cruz Collazo having 
become totally permanently disabled on February 12, 1917, 
the plaintiff is not entitled to recover any benefits of ‘ 1 auto¬ 
matic insurance” under the provisions of Section 401 of 
the War Risk Insurance Act, approved October 6,1917. 

Let judgment be entered accordingly. 


. . 

Justice. 


38 Judgment 

The court having made Findings of Fact and Conclusions 
of Law against the plaintiff in this cause, it is this 20th 
day of September, 1945, 

ORDERED, ADJUDGED AND DECREED that the 
plaintiff take nothing and her action is hereby dismissed 
with prejudice. 

F. DICKINSON LETTS, 
J ustice. 

Approved as to Form: 

(S) Warren E. Miller, 

Attorney for Plaintiff. 

(S) Edward M. Curran, 

United States Attorn r. 

(S) D. Vance Swann, 

Attorney, Department of Justice. 
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?Hmteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9227 

Rita Cruz Nieves, appellant 

v. 

United States of America, appellee 


APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE 

The question presented is whether automatic insurance 
provided by Section 401 of the War Risk Insurance Act, as 
amended, is payable for total permanent disability occurring 
prior to April 6,1917. Section 401 provides that any person in 
the active service on or after the 6th day of April, 1917, and 
before the 11th day of November 1918, who, while in such 
service, becomes or has become totally and permanently dis¬ 
abled, or dies or has died, without having applied for insurance, 
shall be deemed to have applied for and to have been granted 
insurance payable to such person during his life in monthly in¬ 
stallments of $25.00 each. The lower court held that auto¬ 
matic insurance is not payable, under the terms of the statute, 
for a total and permanent disability occurring prior to April 
6, 1917, and from this holding the plaintiff has appealed. 

The complaint alleged that Gregorio Cruz Collazo was in 
the active military service on and after the 6th day April 1917, 

(1) 
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and while in such service became totally and permanently dis¬ 
abled without having applied for insurance (Appellant’s App. 
1). The answer filed by the United States denied that the 
veteran became totally and permanently disabled at any time 
during the period from April 6, 1917, to April 12, 1917, or at 
any other time when Section 401 of the War Risk Insurance 
Act of October 6, 1917, as amended, would apply (Appellant’s 
App. 3-4). 

The issue thus joined was tried before the Honorable F. 
Dickinson Letts, without a jury, trial by jury having been ex- 
' pressly waived by the parties in writing. 

It was stipulated that Gregorio Cruz Collazo, hereinafter 
referred to as the veteran, entered the military service on Feb¬ 
ruary 26, 1915, and was discharged therefrom, on a Surgeon’s 
Certificate of Disability, due to psychosis, exhaustive, infec- 
1 tive, and toxic, on April 12, 1917; that while in the military 
service the veteran did not apply for and was not granted a 
policy of war risk yearly renewable term insurance: that he 
was rated incompetent and permanently totally disabled on 
and after February 13, 1917, by the rating agencies of the 
1 United States Veterans' Bureau: that claim for total perma¬ 
nent disability benefits, dated January 2, 1941, was denied by 
the Veterans’ Administration on May 16, 1941, notice of denial 
being conveyed by registered letter, and that suit was filed 
April 2,1942 (Appellant’s App. 5-6). 

Documentary evidence and testimony were introduced on 
the issue of total and permanent disability. The trial court 
found, upon the evidence, that the veteran became totally and 
permanently disabled on February 12. 1917, and concluded, as 
a matter of law, that by virtue of this fact he was not entitled 
to a recovery of automatic insurance. 

In rendering judgment against the plaintiff, the court ren¬ 
dered an informal memorandum opinion construing Section 
401 of the War Risk Insurance Act. in which he stated: “It is 
clear that the permanent total disability or death for which 
automatic insurance was provided by Section 401 must be per¬ 
manent and total disability or death, occurring while the sol¬ 
dier was in the active service on April fi, 1917, or thereafter”; 
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that “Any disability which occurred prior to April 6, 1917, 
would not be disability occurring ‘while in such service/ as 
that language is used in Section 401”, and that since the evi¬ 
dence established that the veteran's permanent and total dis¬ 
ability did not occur on or after April 6,1917, but prior thereto, 
on, to wit, February 12, 1917, the plaintiff was not entitled 
to a recovery (Appellant’s App. 9-10). He further pointed out 
that the legislative history of the statute showed that it was 
intended to be retroactive only to April 6, 1917, the day the 
United States declared war against Germany, and that the 
Veterans’ Administration had consistently so construed Sec¬ 
tion 401 (Appellant’s App. 9-10). 

On this appeal the Government contends that the lower 
court’s construction of the statute is correct and should be sus¬ 
tained. 

STATUTES INVOLVED 

The original War Risk Insurance Act of October 6, 1917, pro¬ 
vided in Section 400, c. 105, 40 Stat. 409: 

That in order to give to every commissioned officer 
and enlisted man and to every member of the Army 
Nurse Corps (female) and of the Navy Nurse Corps 
(female) when employed in active service under the 
War Department or Navy Department greater pro¬ 
tection for themselves and their dependents than is pro¬ 
vided in Article III, the United States, upon application 
to the bureau and without medical examination, shall 
grant insurance against the death or total permanent 
disability of any such person in any multiple of $500, 
and not less than $1,000 or more than $10,000, upon 
the payment of the premiums as hereinafter provided. 

Automatic insurance was first granted by Section 401 of 
the War Risk Insurance Act of October 6, 1917, c. 105, 40 Stat. 
409, as follows: 

That such insurance must be applied for within one 
hundred and twenty days after enlistment or after en¬ 
trance into or employment in the active service and be¬ 
fore discharge or resignation, except that those persons 
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who are in the active war service at the time of the 
publication of the terms and conditions of such contract 
of insurance may apply at any time within one hundred 
and twenty days thereafter and while in such service. 
Any person in the active service 6n or after the sixth 
day of April, nineteen hundred and seventeen, who, 
while in such service and before the expiration of one 
hundred and twenty days from and after such publi¬ 
cation, becomes or has become totally and permanently 
disabled or dies, or has died, without having applied for 
insurance, shall be deemed to have applied for and to 
have been granted insurance, payable to such person 
during his life in monthly installments of $25 
each. * * * 

Section 401. above quoted, was amended by Section 12 of the 
Act of December 24, 1919, c. 16. 41 Stat. 374, 375, in pertinent 
part, as follows: 

Any person in the active service on or after the 6th 
day of April 1917 and before the 11th day of Novem¬ 
ber 1918, who, while in such service, and before the ex¬ 
piration of one hundred and twenty days after October 
15,1917, or one hundred and twenty days after entrance 
into or employment in the active service, becomes or has 
become totally and permanently disabled, or dies or has 
died, without having applied for insurance, shall be 
deemed to have applied for and to have been granted 
insurance, payable to such person during his life in 
monthly installments of 825 each; and any person in¬ 
ducted into the service by a local draft board after the 
6th day of April 1917 and before the 11th day of No¬ 
vember 191S, who, while in such service, and before 
being accepted and enrolled for active military or naval 
service, becomes or has become totally and permanently 
disabled, or dies or has died, without having applied for 
insurance, shall be deemed to have applied for and to have 
been granted insurance, payable to such person during 
his life in monthly installments of $25 each. * * * 
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SUMMARY OF ARGUMENT 

Under the terms of the statute, automatic insurance is pay¬ 
able only for total permanent disability or death occurring on 
or after the 6th day of April 1917, while in active service. As 
the veteran was found to be totally and permanently disabled 
prior to April 6, 1917, he did not come within the terms of the 
statute. The lower court’s construction of the statute that 
disability which occurred prior to April 6, 1917, would not be 
disability occuring “while in such service,” as that language 
is used in Section 401, is supported by the decided cases, the 
administrative construction of the statute and the legislative 
history. 

ARGUMENT 

The plaintiff failed to meet the requirement of the statute that 
total permanent disability occur on or after the 6th day of 
April 1917, while in active service 

Under the plain terms of the statute, automatic insurance 
is payable only for total permanent disability or death occur¬ 
ring on or after the 6th day of April 1917, while in the active 
service. The pertinent part of Section 401 of the War Risk 
Insurance Act. as amended (c. 16, 41 Stat. 374, 375), which 
grants the benefit, reads as follows: 

Any person in the active service on or after the 6th day 
of April 1917, and before the 11th day of November 
191S. who. while in such service, and before the expira¬ 
tion of one hundred and twenty days after October 
15.1917. * * * becomes or has become totally and 

permanently disabled, or dies or has died, without hav¬ 
ing applied for insurance, shall be deemed to have ap¬ 
plied for and to have been granted insurance, payable 
to such person during his life in monthly installments 
of $25 each. * * * [Italics supplied.] 

The lower court found that the veteran became totally and 
permanently disabled on February 12, 1917, and. hence, it 
clearly appears that he did not become totally and perma¬ 
nently disabled on or after April 6, 1917, while in active service, 






6 


as required in order to be entitled to the benefit provided by 
the statute. 

The construction placed upon the statute by the lower court 
that any disability which occurred prior to April 6, 1917. would 
not be disability occurring “while in such service/’ as that lan¬ 
guage is used in Section 401. supra, is supported by the decided 
cases, the administrative construction of the statute and the 
legislative history. In Continental Illinois Xat. Bank & Trust 
Co. of Chicago, Conservator of the Estate of Walter R. Black- 
well, Incompetent, v. United States , 123 F. (2d) 1013. 1014 
(C. C. A. 7th). certiorari denied. 316 1*. S. 676, a contention 
that the statute permitted recovery for a total permanent 
disability having its inception prior to April 6. 1917. was re¬ 
jected by the Circuit Court of Appeals, the court stating: 

Before any insurance could issue at all under Sec. 401 
upon which Sec. 307 might operate, two conditions had 
to be present: first, service within certain dates fixed 
in the statute; and. second, disability must have arisen 
“while in such service.” The soldier in the case at bar 
could not meet the second condition, namely, that the 
disability arose “while in * * * service.” as it was 

admitted his disability arose prior to and existed on the 
date he was inducted into service. * * *. 

A similar holding was rendered in the case of Sadie Skaggs 
and Carl II. Boone, Admr. of the Estate of Denver T. Skaggs, 
v. United States (W. D. Ky.), unreported (copy of memoran¬ 
dum opinion in Appendix), in which it was said: 

It seems quite clear to me that under the stipulated 
facts Denver T. Skaggs never came within the quoted 
provision. According to its terms the veteran had to be 
in the active service on or after the 6th day of April 
1917. Skaggs met that requirement, but, in addition 
thereto, the quoted language requires that he must have 
become totally and permanently disabled or died before 
the expiration of one hundred and twenty days from 
and after the publication of the terms and conditions 
of the war-risk insurance contracts. He met that re¬ 
quirement, as he became permanently and totally dis- 
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abled, according to the stipulation, on February 8, 1916, 
nearly two years before the passage of the act of October 
6,1917; but the act imposes a still further requirement, 
and that is that such disability or death must have oc¬ 
curred “while in such service.” “Such service” refers 
back to the phrase “any person in the active service on 
or after the 6th day of April 1917”—that is, “Such 
service” means active service on the 6th day of April 
1917 or thereafter. 

Therefore, it seems clear to me that the permanent 
total disability or death for which automatic insur¬ 
ance was provided by section 401 must be permanent 
and total disability or death, occurring while the soldier 
was in active service on April 6, 1917, or thereafter. 
Any disability which occurred prior to April 6, 1917, 
would not be disability occurring “while in such serv¬ 
ice,” as used in section 401. 

Also, construing the language of Section 401, in Stavros v. 

United States , 3 F. Supp. 213 (W. D. Wash.), the court said: 

If one compares the provisos of the enactment with 
the allegations of the complaint, it is patent plaintiff 
has not stated a cause of action against the United 
States. An allegation that “prior to November 11, 
1917,” he was permanently and totally disabled does not 
set up that plaintiff “while in said service” became so 
disabled. This interpretation, moreover, is strength¬ 
ened by the fact that this subject clause controls the 
verbs “becomes or has become” which appear in the 
disjunctive, inasmuch as the act passed in October 
1917, the seventh month of our participation in the war, 
for the purpose only of protecting the families of those 
who had already been lost or injured. 

Under the act plaintiff must plead and prove that he 
became permanently and totally disabled between No¬ 
vember 1. 1917, and November 9, 1917, inclusive, for 
the burden of proof was upon the plaintiff to establish 
a case within the purview of the legislative declaration. 
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The words “or has become,” upon which the plaintiff relies, 
were inserted in the statute for an obvious reason. The War 
Risk Insurance Act authorizing the benefit was not passed un¬ 
til October 6,1917, six months after the declaration of war with 
Germany, and it was necessary for the Act to embody the words ' 
“or has become” in order to embrace persons who had become 
totally and permanently disabled during this six months’ 
period. This fact was recognized in Stavros v. United States, 
supra. 

The Veterans' Administration and its predecessors, the Vet¬ 
erans’ Bureau and the Bureau of War Risk Insurance, which 
have been charged with the duty of administering the War 
Risk Insurance Act, and have adjudicated many claims to bene¬ 
fits thereunder, have, from the beginning, construed Section 
401 as limiting the automatic insurance benefits to total per¬ 
manent disability or death occurring on or after April 6, 1917. 
See opinions of the General Counsel, in Denver Troy Skaggs 
(C-515 568), dated February 4, 1922; Leonard John Carrigg 
(C-4S1 421), dated April 17, 1922; Otto G. Barth (C-l 094 
588), dated July 10, 1923, and Samuel H. Rogers (C-337 265), 
dated January 16, 1925. (Appendix, pp. 13-20.) 

As stated in United States v. Citizens Loan & Trust Co., 316 
U. S. 209, 214: 

i 

This administrative interpretation over a period of 17 
years, controlling the settlement of thousands of cases, 
is entitled to great weight, “and such construction is not 
to be overturned unless clearly wrong, or unless a differ¬ 
ent construction is plainly required.” United States 
v. Jackson, 2S0 U. S. 183,193. 

The plain purpose of Section 401 was to grant automatic 
insurance against total permanent disability or death occurring 
during the actual war period and before the 120-day period 
provided for making application for war risk insurance had ex¬ 
pired. This seems manifest from the dates used in the stat¬ 
ute—April 6, 1917, the date war was declared, and November 
11,1918, the date the Armistice was signed, and also the refer¬ 
ence to the 120-day period. 

Congress was mindful of the fact that the war had been in 
progress for six months when the War Risk Insurance Act was 
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being enacted, and that many men had already become totally 
and permanently disabled or had died without having been 
afforded an opportunity to apply for and obtain war risk term 
insurance. Also, that it would take some time for men then 
in the service and men entering thereafter to become acquainted 
with the terms and conditions of the war risk insurance con¬ 
tract. and that many of these men would become totally and 
permanently disabled or die without being afforded an oppor¬ 
tunity to apply for war risk term insurance. Automatic insur¬ 
ance was granted to afford insurance protection for these men 
and their dependents. To impute any other motive or purpose 
to the Congress is to ignore the plain import of the language 
employed. No good reason has been advanced to show why 
those men who were totally and permanently disabled or who 
had died before the war commenced should be covered by auto¬ 
matic insurance, and it is submitted that none exists. 

While it appears that the purpose of the Congress in the 
enactment of Section 401 is clear from a reading of the language 
employed, if recourse is had to the legislative history, it is ap¬ 
parent that Congress intended to grant automatic insurance 
only for total permanent disability or death occurring on or 
after April 6, 1917. The original bill providing for war risk 
insurance for men in the armed forces of the United States was 
known as H. R. 5723, and was referred to the Committee on 
Interstate and Foreign Commerce, where hearings began on 
August 17, 1917. The purpose of this bill, as announced by the 
Chairman of the Committee. Honorable William C. Adamson, 
was “designed to take care of soldiers and their families during 
this terrible war with Germany.” (Hearings before the U. S. 
Congress, House Committee on Interstate and Foreign Com¬ 
merce, 65th Congress, page 31.) 

Judge Julian W. Mack, Chairman of a special committee ap¬ 
pointed to draft the law, testified before the Committee con¬ 
cerning the automatic insurance feature of the bill, as follows: 

On the insurance feature we have provided expressly 
that during his 120 days in which a man has got to make 
up his mind after the law is passed, and we promulgate 
the terms, if anybody lias died between, the 6th of April, 
when the war was declared, and the end of that 120 days, 
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we consider he has applied for insurance in a sum total 
of what would he a $5,000 policy, $25.00 a month, or 
payable 20 years after his death. But we have made it 
payable only to these certain particular individuals, his 
brothers, sisters, parents, and children. If they all die, 
the payments shall cease. 

So we have taken care of the retroactive features, so 
far as insurance is concerned. The pension takes care 
of it so far as the others are concerned. * * *. 
[Italics supplied.] (Hearings before the U. S. Congress, 
House Committee on Interstate and Foreign Commerce, 
65th Congress, page 95.) 

At the time an amendment to the Act was being considered, 
the Honorable Sam Rayburn, a member of the Committee, re¬ 
ferred to automatic insurance in the following manner: 

The man has 120 days from enlistment to take out in¬ 
surance, but that automatic feature expired on Febru¬ 
ary 12, last. The reason for making the automatic in¬ 
surance was that there were a great many men who were 
injured or died before the law went into effect and since 
the declaration of war and since they joined the colors. 
(Italics supplied.) (Cong. Record, Vol. 56, Part 7, page 
6922.) 

At the time Section 401. supra, was amended by Section 12 
of the Act of December 24, 1919, the following explanation of 
the purpose and scope of the amendment was made: 

Section 12 amends section 401 of the war risk insur¬ 
ance Act. Section 401 is a part of Title IV of the act 
and relates to insurance. This section provides for the 
extension of automatic insurance to cover all men in¬ 
ducted into the service between April 6, 1917, and No¬ 
vember 11, 1918. This covers the full period of the 
war. It also further extends automatic insurance to 
cover all men except those who actually refused to apply 
for insurance, who were finally accepted for service, and 
were in the service between April 6, 1917, and Novem- 
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ber 11, 1918. Under the provisions of the original act 
all soldiers who were in the service on and after the 
6th day of April 1917, who while in such service and 
before the expiration of 120 days from and after the 
publication of the terms and conditions of the contract 
of insurance—or October 15, 1917—had 120 days from 
and after the 15th day of October 1917, in which to 
apply for insurance. This period expired on February 
12, 1918. The law also provides that any person in 
the active service on or after April 6,1917, while in such 
service and before the expiration of 120 days from and 
after such publication becomes or has become totally 
and permanently disabled or dies or has died without 
having applied for insurance, shall be deemed to have 
applied for and to have been granted insurance payable 
to such person during his life in monthly installments 
of $25 each. 

Under the provisions of the present law persons must 
have been in the service prior to February 12, 1918, in 
order to be entitled to automatic insurance. Under the 
present law every soldier that entered the active service 
was entitled to 120 days in which to apply for insurance, 
but in order to be entitled to automatic insurance he 
must have been a member in the active service prior to 
the 12th day of February 1918. 

This bill provides that any person in the active service 
on or after the 6th day of April 1917, and before the 
11th day of November 1918, who, while in such service 
and before the expiration of 120 days after October 15, 
1917, or 120 days after entering into or employment in 
the active service, becomes or has become totally and 
permanently disabled or dies or has died without having 
applied for insurance shall be deemed to have applied 
for and to have been granted insurance payable to such 
person during his life in monthly installments of $25 
each, unless he actually refuses or has refused to apply 
for insurance. (Cong. Record, Vol. 55, Part 5, pages 
5085,5091.) 
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.. The following explanation of the automatic insurance 
feature of the War Risk Insurance Act, as made by Judge Julian 
W. Mack, appears in Bulletin No. 3, issued by the Bureau of 
War Risk Insurance under date of October 16, 1917: 

Now here is the situation: It was felt, and this sug¬ 
gestion came directly from the Secretary of the Treas¬ 
ury—it was felt that the men who should have become 
totally disabled before this law was passed, ought, to 
some extent at least, to be put in the position of the 
boys who are now in the service. And so it was sug¬ 
gested that they be given some amount that would be 
a fair average of the insurance that could be taken out. 
It was finally decided that any man who had been killed 
or had become totally and permanently disabled before 
this law went into effect should be considered as if he 
had taken out insurance which converted into install¬ 
ments would bring $25 a month. (Regulations and 
Procedure, U. S. Veterans’ Bureau, Part II, page 1259.) 

CONCLUSION 

As the lower court correctly construed the statute and plain¬ 
tiff failed to meet the requirements thereof, it is respectfully 
submitted that the judgment should be affirmed. 

Edward M. Curran, 

United States Attorney. 

John F. Sonnett, 

Assistant Attorney General. 

Searcy L. Johnson, 

Special Assistant to the Attorney General. 

D. Vance Swann, 

Attorney, Department of Justice. 

Thomas E. Walsh, 

Attorney, Department of Justice. 

October 1946. 
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Memorandum Opinion of District Court 

In the District Court of the United States for the Western 

District of Kentucky 

No. 1349 

Sadie Skaggs and Carl H. Boone. Administrator of the 
Estate of Denver T. Skaggs, plaintiffs 

vs. 

United States of America, defendant 
Memorandum 

This suit is to recover the benefits of automatic war-risk in¬ 
surance, authorized by section 401 of the act of October 1917. 
The stipulated facts are as follows: 

Denver T. Skaggs entered the Army on February 15, 1915, 
and was honorably discharged on May 26, 1917, on account of 
disability. He died on the 9th day of August 1921, leaving as 
his only heir at law his mother, the plaintiff, Sadie Skaggs. Carl 
H. Boone was regularly appointed administrator of his estate 
on July 2, 1931, qualified as such, and is still acting as such 
administrator. Skaggs was permanently and totally disabled, 
within the meaning of the law, from the 8th day of February 
1916, to date of his discharge on the 26th day of May 1917, and 
was continuously thereafter permanently and totally disabled 
up to and including the date of his death on the 9th day . of 
August 1921. 

Inasmuch as Skaggs became permanently and totally dis¬ 
abled before the passage of the act of October 6, 1917, which 
provided for war-risk insurance to those engaged in the World 
War, of course he never applied for nor did he have issued to 
him any policy of war-risk insurance. The plaintiffs applied 

( 13 ) 
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for benefits under that part of section 401 of the act of 1917 
which provides: 

Any person in the active service on or after the 6th 
day of April, nineteen hundred and seventeen, who 
while in such service and before the expiration of one 
hundred and twenty days from and after such publica¬ 
tion becomes or has become totally and permanently 
disabled, or dies, or has died, without having applied 
for insurance, shall be deemed to have applied for and 
to have been granted insurance, payable to such per¬ 
son during his life in monthly installments of $25 each. 
If he shall die either before he shall have received any 
of such monthly installments, or before he shall have 
received two hundred and forty of such monthly install¬ 
ments. then $25 per month shall be paid to his wife 
from the time of his death and during her widowhood, 
or to his child or widowed mother, if and while they 
survive him: Provided, however, That not more than 
two hundred and fortv of such monthly installments, 
including those received by such person during his per¬ 
manent and total disability shall be so paid: and in that 
event the amount of the monthly installments shall be 
apportioned between them as may be provided by 
regulations. 

The words “such publication/’ used in the quoted language, 
refer to the publication of the terms and conditions of the in¬ 
surance contracts authorized to be issued by the Secretary of 
the Treasury. 

The Bureau denied the application for the benefits claimed 
under the quoted portion of section 401. and therefore there 
exists a disagreement within the meaning of the law. 

It seems quite clear to me that under the stipulated facts 
Denver T. Skaggs never came within the quoted provision. 
According to its terms the veteran had to be in the active 
service on or after the 6th day of April 1917. Skaggs met that 
requirement, but, in addition thereto, the quoted language re¬ 
quires that he must have become totally and permanently 
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disabled or died before the expiration of one hundred and 
twenty days from and after the publication of the terms and 
conditions of the war-risk insurance contracts. He met that 
requirement, as he became permanently and totally disabled, 
accordingly to the stipulation, on February 8, 1916, nearly two 
years before the passage of the act of October 6, 1917; but the 
act imposes a still further requirement, and that is that such 
disability or death must have occurred “while in such service.” 
“Such service” refers back to the phrase “any person in the 
active service on or after the 6th day of April 1917”—that is, 
“Such service” means active service on the 6th day of April 
1917 or thereafter. 

Therefore, it seems clear to me that the permanent total 
disability or death for which automatic insurance was pro¬ 
vided by section 401 must be permanent and total disability or 
death, occurring while the soldier was in active service on April 
6, 1917. or thereafter. Any disability which occurred prior 
to April 6, 1917, would not be disability occurring “while in 
such service,” as used in section 401. 

An order will therefore be entered dismissing the plaintiffs’ 
petition. 

December 20, 1933. 

Chas. I. Dawson, Judge. 

Opinions ok the General Counsel, U. S. Veterans’ Bureau 

February 4, 1922. 

U. S. Veterans' Bureau, Legal Division. 

From: Office of the General Counsel. 

To: Claims Division. 

Subject: Skaggs, Denver Troy, Pvt. 149th Coast Art. C-515568. 

Receipt is acknowledged of your memorandum dated Jan¬ 
uary 23,1922, requesting an opinion in this case. 

Denver Skaggs entered the service February 16, 1915, and 
was discharged May 26,1917, on a Surgeon’s Certificate of Dis¬ 
ability. Awards of compensation and automatic insurance 
were approved in favor of the soldier, but these awards were 
stopped for the reason that the Medical Board of Review and 
the Board of Appeals found that the soldier was totally and 
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permanently disabled from February 8, 1916. You ask 
whether or not automatic insurance should be allowed for the 
soldier’s total and permanent disability which was incurred 
prior to April 6, 1917, but which existed at the time of his dis¬ 
charge from the service on May 26, 1917. It has been 
repeatedly held by this office that automatic insurance is not 
payable under Section 401 when total and permanent disability 
occurred prior to April 6,1917, even though the disabled person 
was discharged from the service after April 6, 1917. (See case 
of Joseph E. Herman, C-443409, dated November 18, 1921, 
P. F. 401.) 

You are advised, therefore, that the award of automatic in¬ 
surance was properly stopped in this case. 

L. A. Lawlor, 
Associate Counsel. 

April 17, 1922. 

U. S. Veterans’ Bureau, Legal Division. 

From: Office of the General Counsel. 

To: Claims Division. 

Subject: Carrigg, Leonard John, A. S., U. S. N., C-481 421. 

Receipt is acknowledged of your memorandum dated April 
8, 1922, with reference to the payment of automatic insurance 
in the case of Leonard John Carrigg. 

Leonard J. Carrigg enlisted in the Navy on July IS, 1916, and 
was discharged on July 18, 1917, while a patient at St. Eliza¬ 
beths Hospital, D. C., to which he was admitted on March 9, 
1917, prior to the entrance of the United States into the World 
War. 

A claim for compensation was executed by this discharged 
sailor on September 10, 1920, and filed with the Bureau in his 
behalf. 

The Medical Board of Review on July 8,1921, and the Board 
of Appeals on July 11, 1921, rated the sailor’s disability as 
“Permanent and total from March 9, 1917. Dementia prae- 
cox. Incompetent. Connected with military service. Reg. 
57, Sec. B, Par. IV (b).” This discharged .sailor has been ad¬ 
judged a lunatic and a guardian appointed and compensation 
awards made. 



17 


Section 300 of the Act as amended on August 9, 1921, pro¬ 
vides that compensation is payable “for death or disability 
resulting from personal injury suffered or disease contracted in 
the line of duty on or after April 6, 1917. or for an aggravation 
of a disability existing prior to examination, acceptance, and 
enrollment for service, when such aggravation was suffered and 
contracted in the line of duty on or after April 6,1917.” 

From the evidence and medical rating in the record, it is 
apparent that this sailor’s disability was not contracted on or 
after April 6, 1917, or aggravated after this date, as he was 
permanently and totally disabled from March 9, 1917. Awards 
made of compensation in this case are therefore clearly er¬ 
roneous under Section 300 of the Act, as the claimant’s dis¬ 
ability was not incurred on or after April 6, 1917, and no com¬ 
pensation was payable. The compensation award in this case 
should, therefore, be discontinued and a refund obtained of 
all compensation payments made. 

Section 401 of the Act provides: 

Any person in the active service on or after the 6th day 
of April 1917, and before the 11th day of November 
1918, who, while in such service, and before the expira¬ 
tion of one hundred and twenty days after October 15, 
1917, or one hundred and twenty days after entrance 
into or employment in the active service, becomes or 
has become totally and permanently disabled, or dies 
or has died, without having applied for insurance, shall 
be deemed to have applied for and to have been granted 
insurance, payable to such person during his life in 
monthly installments of S25 each; etc. 

It is clear from the wording of this section, in order for this 
sailor to be entitled to automatic insurance he must not have 
been totally and permanently disabled prior to April 6,1917, as 
the words “while in such service” cannot be construed to apply 
to any period prior to April 6, 1917. 

You are, therefore, advised that automatic insurance is not 
payable in this case to the discharged sailor as he was per¬ 
manently and totally disabled prior to April 6, 1917. 

R. N. McMillan, 
Associate Counsel. 
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July 10, 1923. 

U. S. Veterans’ Bureau, Office of The General Counsel. 

From: The General Counsel. 

To: Claims Division. 

Subject: Otto G. Barth, Pvt. Unassigned, C. A. C., C-1,094,5S8. 

On May 25, 1923, you requested an opinion in this case. 
The file, however, was not submitted until July 9, 1923. 

This man entered service January 4,1916, and was discharged 
August 2, 1917, both dates being prior to the effective date of 
the War Risk Insurance Act. The Board of Appeals on May 
23, 1923, rendered the following rating: 

The rating of November 11, 1922, by the Medical 
Board of Review', approved by the Board of Appeals, 
December 6, 1922. is confirmed and continued: 

“The evidence in file shows that claimant has been 
permanently and totally disabled from November 11, 
1916. Originated in service prior to the War Risk Act. 
Dementia Praecox. Claimant is incompetent.” 

The claimant suffered no aggravation of the above 
disability subsequent to April 6, 1917. Compensation 
is payable from March 4, 1923. 

By this rating compensation is payable from March 4, 1923, 
under the last proviso of Section 300, Amendment of March 4, 
1923. It is obvious that there could have been no contract 
insurance applied for by this man, but you have raised the 
question as to whether automatic insurance may be paid. The 
case clearly cannot be brought under Section 401, for the total 
and permanent disability existed prior to April 6, 1917. It re¬ 
mains whether the last proviso of Section 300, Amendment of 
March 4,1923, will apply to automatic insurance. This proviso 
reads: 

That compensation as hereinafter provided may be 
paid for disability resulting from personal injury or 
disease contracted in line of duty prior to April 6, 1917, 
or for aggravation of a disability existing prior to exam¬ 
ination, acceptance, and enrollment in line of duty, prior 
to April 6,1917, by any member of the military or naval 
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forces in active service on April 6, 1917, who was dis¬ 
charged subsequent to April 6,1917. 

The wording of this section is clear and unambiguous—“that 
compensation as hereinafter provided may be paid”. This 
proviso says nothing either specifically or even by implication 
as to automatic insurance. I have to advise you, therefore, 
that while compensation in this case may be payable under 
Section 300, Amendment of March 4, 1923, no automatic in¬ 
surance can be paid either under that Section or under Section 
401. The former section is limited in its express wording to 
compensation. 

William Wolff Smith, 

General Counsel. 

\ 

January 16,1925. 

General Counsel Assistant Director, Claims & Insurance 
Service. 

Rogers, Samuel H., 337 265. 

Your submission of this file under date of January 2, 1925, 
is hereby acknowledged. 

This case involves automatic insurance. The service of 
claimant covered the interval from June 19, 1916, to April 16, 
1917. Upon a rating of permanent and total disability, effec¬ 
tive January 30, 1917, automatic insurance was awarded and 
was paid to approximately the end of October 1921. The 
discontinuance of this award was predicated upon the rating 
which showed that a permanent and total disability did not 
exist. However, a later rating by the Central Office Board 
of Appeals of April 28, 1924, shows a permanent and total dis¬ 
ability from January 30,1917, to May 11,1921, and a permanent 
partial disability of 65% thereafter. Attention is called to the 
fact that an award of automatic insurance was made in this 
case on the ground of a permanent and total disability, effec¬ 
tive January 30, 1917, and prior to April 6, 1917. Section 401 
of the War Risk Insurance Act was construed by this office in 
the case of Leonard John Carring, 481,421, April 17, 1922, and 
it was held that for an ex-service man to be entitled to auto¬ 
matic insurance, he must not have been permanently and to- 
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tally disabled prior to April 6,1917, because of the words “while 
in such service,” contained in Section 401 of the War Risk In¬ 
surance Act, could not be interpreted to apply to any period 
prior to April 6, 1917. Under this decision, the original award 
of automatic insurance was clearly in error. This being so, the 
question raised by you as to whether or not an award of auto¬ 
matic insurance vests such a right that, in the event a claimant 
may in the future be found permanently and totally disabled, 
an award of automatic insurance might be made becomes im¬ 
material. In the first place, this claimant has not met the 
conditions of your submission, and, in the second place, the 
original award to him, in the opinion of this office, was not jus- 
tified'hec’au^e the permanent and total disability existed prior 
to Apnl.6, lfcfr.’ 

File returned. ’ •: * 

William Wolff Smith, 

General Counsel. 
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